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EDITORIAL NOTES. 


To many people the speedy adoption of the Federal amendment 
to the Constitution prohibiting the manufacture and sale of intoxicat- 
ing liquors has come as a surprise. Such persons, however, have failed 
to note the signs of the times. It has been, for at least several years 
past, as certain that Prohibition would come in one way or another 
to, say five-sixths of the States, through State enactments, either by 
straight prohibitory enactments or through local option, as anything 
is certain in the way of law. The whole tendency of legislation has 


- been that way, especially in the South and West. This being so, of 


course it was to have been expected that three-fourths of the States 
would ratify the amendment, and now it is certain that there will be 
few States not to ratify it. And, once ratified, it will not be undone. 
The reason is that the majority of persons, including, of course, the 
women of the country, who have been the greatest sufferers from the 
vice of drunkenness, have come to the conclusion that the sale of 
strong drink is the chief cause of crime and poverty, and they really 
desire to abolish it. he arguments pro and con have been heard for 
nearly a hundred years, and this is the decision. There are many 
things that will be done and said by those who do not believe in the 
statute, some really argumentative and some foolish, in a vain en- 
deavor to have the law made a nullity or non-enforcible in practice, 
but when “Uncle Sam” makes a law it usually is pretty strictly en- 
forced. For an example of comment that is foolish we note the fol- 
lowing from an address by Lemuel Quigg, an active lawyer of the 
New York Bar, at a hearing before a committee of the Legislature at 
Albany on January 22: “I am sorry for President Wilson,” said Mr. 
Quigg. “When King George of England comes to return the Presi- 
dent’s visit and the President fills his glass to toast the distinguished 
visitor he will be forced to choose between water from the marshes of 
the Potomac and some alcoholic bone liniment.” As if the question 
of the policy of the amendment should hinge on a possible visit of the 
English King to America! This kind of argument only recoils on the 
arguer. The question is too big for this kind of protest. However, 
the matter is actually decided, and now it is up to the distillers and 
brewers and bartenders to find other jobs, and this they will do. The 
great breweries will be turned into manufactories of something more 
useful to the State, if not quite so profitable to their owners, and the 
bartenders will deal out soft drinks or go into other vocations. It may 
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all be called an experiment, but as everything thoroughly American 
succeeds, this experiment will not prove a failure. It will tread on the 
toes of a great many people, some excellent people, but they will be 
patriotic enough and unselfish enough, we are sure, to make the best 
of it, and to stand by the strict enforcement of the law. There will be 
breaches of the law here and there, of course, just as there is in every 
statute which says “Thou shalt not;”’ just as there is in the laws 
against murder, theft, arson, riots, etc.; but this will not overturn the 
law, nor prove that it is not wise. Wherever moral sentiment is 
strong, there the law will be observed and wrong-doers punished. 
Where it is weak, there will be more or less of non-observance of the 
law’s provisions. 


An important paper presented to the administrative heads of the 
institutions under the control of the Department of Charities and 
Corrections was read by Dr. Evans, head of the Morris Plains hos- 
pital, on January 20. Among the grounds taken by him were these: 
That the establishment of psychopathic hospitals was important, 
although secondary to the proper housing of the State’s insane pa- 
tients; that the manner of making appropriations for the State hos- 
pitals was a great error. While psychopathic institutions, he said, are 
highly scientific in their intentions, they usually do not relieve conges- 
tion because of their limited capacity. First he would relieve the ex- 
isting congestion and after that proceed to the construction of psycho- 
pathic hospitals. Quoting further from his paper: 

“There is nothing which operates so viciously and so adversely 
against bringing about the cure of insane persons as the lack of facili- 
ties for proper classification. When the hospital at Morris Plains was 
not crowded the percentage of cures ran as high as thirty-six per cent. 
of the number admitted. During the last year the number reported 
cured was sixteen per cent. These figures themselves signify the grave 
results from a financial standpoint of the overcrowding, and, in turn, 
signify the wisdom of the State’s providing proper housing facilities 
for its insane so as to give every patient a fair opportunity to be re- 
stored to mental health and to be made into a bread earner instead of 
remaining a burden upon the State. 

“I am of the opinion that the manner of making the appropriations 
for the institutions for the insane is decidedly wrong. The appropria- 
tion should be made not in dollars and cents but should consist of the 
determination of the quantities of the necessary commodities for main- 
tenance. No man or set of men, however conscientious and compe- 
tent, can with accuracy determine a year or so ahead the cost of the 
various articles necessary in the maintenance of a hospital, but they 
can determine the number of tons of coal necessary for light, heat, 
power, etc. They can determine the number of pounds of flour, meal 
and of fats and of sugar and of salt necessary per capita, and say what 
of the necessary commodities enter into the maintenance of a large 
hospital for the insane.” 

All the foregoing we believe to be true, and the Legislature will 
not perform its duty without taking heed to the suggestions. Espe- 
cially on the subject of overcrowding there ought to be a public senti- 
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ment aroused that will compel enlarged accommodations as needed. 
We know of a pitiful case of overcrowding at Trenton; no fault of the 
superintendent ; but the effect on one inmate, who was only deranged 
to a very slight degree, was most injurious. There must be many 
such cases there and at Morris Plains. Curative processes are un- 
availing under such conditions. 


It is just thirty-one years ago since the first Local Option bill 
passed the New Jersey Legislature and became law, although not 
signed by the then Governor, Robert S. Green. It was in 1888. The 
President of the Senate was George H. Large, of Hunterdon, and 
the speaker of the house was Col. Samuel Dickinson, of Hudson. 
It was passed as a Republican measure, although, if we recall it 
right, with a few Democratic votes. It was in terms first a so-called 
“high license” measure, although the proposed fees ranged from only 
$100 to $250. There was then a Local Option provision. Upon appli- 
cation by one-tenth of the legal voters of a county the Judge of the 
Circuit Court would cause a public hearing to be had, and, barring 
some legal defect in the application, would order an election. The 
referendum could only take place by county units. Hunterdon County 
and some others voted “dry,” and various other counties were about 
to vote when the law was repealed the following year, (1879). Then 
the Democrats carried the Legislature and speedily repealed the 
measure. No other Local Option Act could secure passage until the 
Legislative session of 1918. 


The subject of the public ownership of public utilities is coming 
to the forefront again, largely because of the experiment of the taking 
over of the railroad, express and telephone businesses by the Federal 
Government, but also because of the inability of street railway com- 
panies to make ends meet without an increase of fares. Generally 
speaking, the limited extent to which public utilities are operated in 
England and Scotland shows satisfactory success. But just as cer- 
tainly the few experiments in this country have not proved success- 
ful. There are differences which it would require long elaboration 
to explain between these foreign and home experiments. The Mer- 
chants’ Association of New York City has just gone on record as 
opposed to public ownership, saying: 

“This association has made a thorough and exhaustive study 
of the results of governmental operation of public utilities and has 
found that those results are almost uniformly disastrous. Almost 
without exception, government operation has resulted in inefficient 
service and excessive cost. In very few instances has the public 
derived any benefit from such public operation. The almost uniform 
result has been poorer service and higher cost. In addition, the 
political abuses and dangers which are likely to result from public 
ownership and operation are most serious.” 

Nevertheless public ownership of local utilities is certain to be 
tried in various new municipalities, and the results will be looked 
forward to with interest. There are pros and cons. As to govern- 
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ment operation of the large utilities, we believe the country too large 
and the objections too grave for any continuation of the project. 
Under Federal ownership last year railroad earnings dropped $250,- 
000,000, and operating expenses were increased over a billion. At 
this rate, as the Government pays all deficiencies, everybody using 
railroads or not, suffers the loss. And the service given is not so 
good for the public as before. There may not be such losses in 
telephone or express business, but still it is apparent that the public 
is not benefitted. At least this is our present view, and we have 
seen no facts adduced to alter this opinion. 


In the New York Supreme Court a lawyer of New York City has 
been disciplined for addressing to business men letters soliciting busi- 
ness, including claims for collection, in violation of the previous 
ruling of the Court and of Canon 27 of the Code of Ethics of the 
American Bar Association. The opinion, by Mr. Justice Clarke, 
concurred in by the full Court, quotes various examples of the solicita- 
tions. There were not only first letters sent to business men but 
“follow up” letters. The defendant admitted the facts, but denied 
that the practice was improper, and averred that neither statutes nor 
decisions prohibited his conduct. The Court held that the practice 
tended to degrade the dignity of the profession “and should not be 
tolerated.” 


The creation of a Workman’s Compensation Bureau in the 
Department of Labor relieves the Court of Common Pleas of all 
original jurisdiction over claims for workman’s compensation, and 
confers it upon a Court created in the department consisting of the 
Commissioner of Labor and three deputy commissioners appointed 
by the chief Commissioner under the Civil Service rules. There is 
an appeal in all cases by either party to the Court of Common Pleas 
in the county in which the hearing was held and the trial of the 
appeal is a trial de novo, in which the procedure and the effect of the 
judgment are the same as under the Workman’s Compensation Act 
of 1911. The new Act is Chapter 149 of the Laws of 1918. Such a 
tribunal will acquire experience by which it may well do justice in 
matters of detail in claims for compensation under the statute and, 
by the provision for appeal whenever demanded, the Court of Com- 
mon Pleas will keep control and will be able to determine the con- 
struction of the statute and the rules for the application of it. The 
tenth section seems to give every deputy commissioner the same 
power as the Court of Common Pleas under the Workman’s Com- 
pensation Act to modify any award of compensation and to provide 
for the commutation of such award. The question has been raised 
whether this must be construed so as to give these deputy com- 
missioners power to modify or commute a judgment already made by 
a Judge of the County Common Pleas who has heard the witnesses, 
or a judgment hereafter made by the Court on an appeal from the 
Commissioner. It may require an opinion of the higher Courts to 
properly pass upon this question. 
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THE DEED FOR ONE MILLION ACRES. 


It is curious that a deed for a great tract of land in the Northwest 
Territory, dated in 1796, should have been recorded in Essex County, 
New Jersey; but it is well that an abstract of it has been furnished 
by Justice Parker for publication in the last number of the Journal. 

The reason the deed was recorded in New Jersey might have 
been that many of the persons interested in the purchase of land 
in the Northwest Territory were residents of New Jersey. They 
were officers of the Army of the Revolution, in whose behalf Judge 
Symmes had interested himself in getting grants of land in the North- 
west Territory. All the parties to the deed were residents of Essex 
County and the parties of the second part in the tripartite indenture 
referred to in the deed were the Honorable Jonathan Dayton and 
Daniel Marsh, Esquire, both of whom lived in Essex County, which 
then included Elizabethtown. 

John Cleve Symmes was elected to the Continental Congress in 
October, 1785, and again in 1786. There is a sketch of his life and 
public services by Charles H. Winfield which was read before the 
New Jersey Historical Society on the 17th of May, 1887. Mr. Winfield 
says: “It was during his second term in Congress that his attention 
was drawn to the territory Northwest of the Ohio. A New England 
company had taken up a large tract in the present State of Ohio. 
Judge Symmes then proposed to a number of his friends, most of 
whom had been in the army, to join him in the purchase of two 
million acres on the Ohio River, between the two Miamis. Some 
of his friends agreed to take a limited interest in the purchase if a 
proper and safe plan for its disposition could be devised. Judge 
Symmes drew up a plan which met with general approval, and then, 
on August 29, 1787, petitioned Congress, on behalf of citizens of the 
United States westward of the Connecticut, for the land he con- 
templated purchasing. His proposition was referred to the Board 
of the Treasury and accepted, he paying at the same time about 
$82,000, much of which had been advanced by his associates.” The 
price for the whole is said to have been sixty-six cents an acre and 
included lands where now stand the cities of Cincinnati, Dayton, 
Vincennes and North Bend. 

In the summer of 1788, without waiting for the contract to be 
reduced to writing, he set out for the West with his family and some 
carpenters and a mason and a troop of horses and carriages. Mr. 
Winfield gives an interesting account of this journey. After he had 
gone, it was rumored that he proposed to take possession and defy 
Congress, and then it was that Messrs. Boudinot and Dayton, being 
associates of Judge Symmes and members of Congress, gave the 
Congress assurance that the contract would be executed, and they 
sent Daniel Marsh after the Judge with the request that he return 
home or sign a power of attorney. Mr. Marsh overtook Judge 
Symmes at Pittsburgh, and there he signed a power of attorney to 
Mr. Marsh and Mr. Dayton, and they executed the tripartite agree- 
ment with the Treasury, referred to in the deed. 
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John Cleve Symmes was born in Southold, Long Island, july 
21, 1742. He married the daughter of Henry Tuttle, of Southold, 
1760, and in 1770 he moved to a farm on the Flat Brook in the T cee 
ship of Wallpack, in the County of Sussex, and had a farm which he 
called “Solitude.” His wiie died at “Solitude,” July 5, 1776, and he 
afterwards married Mrs. Mary Halsey, sister of Colonel James Henry, 
of Somerset County, New Jersey. After her death, he married 
Susanna, daughter of Governor William Livingston. He studied law 
and was Justice of the Supreme Court for a number of years. He 
was a member of the Committee of Safety in 1776 from Sussex 
County, and afterwards a member of the Provincial Congress and of 
the Legislative Council. He was a delegate to the Continental Con- 
gress in 1774 and 1775. He represented Sussex County in the Pro- 
vincial Congress of New Jersey in 1776, and was a member of the 
committee which drafted the Constitution, and one of those who, on 
July 3, voted against postponing the proclamation of the publication 
of the Constitution, and so the Constitution of New Jersey was 
adopted before the Declaration of Independence, and the two were 
proclaimed together in Trenton on the 6th of July. 

February, 1778, he was elected by the Legislature as Associate 
Justice of the Supreme Court of New Jersey. As such he was very 
strict in dealing with the Tories and those who were disaffected to 
the new government. Mr. \Vinfield gives accounts of the trials and 
his letters to the Governor. Judge Symmes was appointed again in 
1788. 

Judge Symmes was also a soldier. He was a colonel in the 
brigade of Colonel Jacob Ford in Morris County and was engaged in 
military service throughout the war, and served with efficiency and 
distinction. He was also a member of the Continental Congress, and. 
in 1784, he was appointed by the Congress one of the Judges of the 
Northwest Territory. The first resolution for the organization of this 
Territory was on April 3, 1784, although the ordinance was not 
adopted until 1787. 

There is one point which has rarely been mentioned in any of the 
accounts of his life—that is, that during a part of his life he owned a 
place in Morris County which he named “Solitude,” after the farm 
where he lived in Sussex. In examining a title in Morris Township a 
few years ago to land adjoining a road running into Sussex Avenue. 
near Morristown, | found the beginning corner of the tract in question 
was located with reference to “a place called Solitude, formerly of th: 
Honorable John Cleve Symmes, Esquire, late of the Miami Country in 
the Northwest Territory.” This description appeared in a recent deed 
and I traced it back in the successive deeds as far as 1802, and then | 
‘ound a conveyance from the Hon. John Cleve Symmes, lately of North 
Bend in the Miami Country, in the County of Hamilton, and Terri- 
tory of the United States West of the Ohio, to Colonel James Henry. 
{ Somerset County, dated September 8, 1802, in consideration 0! 
$1,500, conveying certain lands and buildings known by the name ot 

“Solitude,” and situate in the township of Morristown, in the County 
f Morris and State of New Jersey, containing 40 or 41 acres, bounded 
by lands of Silas Condit, Esquire, Mr. Jonathan Ogden, Mr. White- 
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head and Mr. Isaac Pierson. Afterwards, in 1810, there was another 
deed from John Cleve Symmes (so spelled in the deed) to his “beloved 
friend” James Henry, giving power of attorney to sell the place called 
“Solitude ;” and, shortly afterward, a deed from James Henry, attorney 
for John Cleve Symmes, conveying the same premises to Moses Hol- 
loway. The consideration of this sale was $800. The land is de- 
scribed as containing 42.72 acres, and is bounded by lands of Silas 
Condit and others, and was afterwards known as the Wheatsheaf Inn, 
and is now owned by Mrs. Gustav Kissel, of Sussex Avenue, Morris- 
town. James Henry was the brother-in-law of Judge Symmes. No 
conveyance to Symmes appears of record. When he lived in Morris 
township I have no information. He seems to have come back from 
Ohio and then gone out there again. He founded the settlement at 
North Bend, and there he married the daughter of President William 
Henry Harrison. He had difficulty in getting his government grants, 
and he made settlements and conveyances of lands outside of the 
borders of his grants and came into great financial difficulties. And 
Mr. Winfield tells a pathetic story of his unsuccessful struggles to 
save his lands and pay his debts. He died at Cincinnati February 26, 
1814, and was buried at North Bend, where it appears by his will that 
the last twenty-five years of his life had been chiefly spent. 

There is an account of John Cleve Symmes in “Biographical 
Encyclopaedia of New Jersey,” Galaxy Publishing Company, 1877, and 
there are brief accounts in the “Encyclopaedia Britannica” and Har- 
per’s “Historical Encyclopaedia.” They have a good deal to say about 
another John Cleve Symmes, a son or a nephew of the Colonel, who 
was born in Sussex County about 1780 and died in 1829. He was a 
soldier in the War of 1812, and was noted for the strange theory that 
the world consists of concentric hollow globes inhabited within, and 
he petitioned Congress to fit up an expedition to seek the hole at the 
North Pole and discover the interior. 

Newark, N. J., Jan. 25, 1919. EDWARD Q. KEASBEY. 


[Note by Editor—Another communication on the same subject will be 
found in our department of ‘‘Miscellany.’”’ <A statement of the relationship 
between the Symmes and Henry families appears in the “Somerset County 
Historical Quarterly” for April, 1918, p. 111]. 
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Asbury Park wv. Atlantic Coast Electric Railway Co., and At- 
lantic Coast Electric Light Co. Complaint by the City of Asbury 
Park of service rendered by the companies named, because of inter- 
ruptions to both trolley and lighting service owing to the power plant 
supplying both companies having been shut down. In consequence 
the traveling public, householders, hotels and all business houses oi 
the city were “put to great financial loss and inconvenience.” The 
Board found that interruptions of service were frequent during 
1917 and 1918, the three principal causes being “insufficient boiler 
capacity, inferior coal, and failure on many occasions of the condens- 
ing apparatus attached to the principal generating unit.” These dif- 
ferent subjects and that of the coal used are considered in the report, 
and a determination made as follows: 
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“The Atlantic Coast Electric Railway Company has frequently 
failed to furnish safe, proper and adequate service, and has frequently 
failed to keep and maintain certain of its property and equipment 
hereinafter mentioned in condition to enable it to furnish such service; 
and that in order to render safe, proper and adequate service and to 
keep and maintain its property and equipment in condition to enable 
it to do so it should do the following: 

“1. Maintain the equipment at its power station in proper operat- 
ing condition, and keep in stock such materials and supplies as may 
be necessary to reasonably assure the maintenance of the equipment 
in proper operating condition. 

“2. Maintain its cars at all times in such condition that they 
shall be clean; that the brakes, trucks, motors, controllers, and all 
other mechanical and electrical equipment shall be kept in good 
repair and in proper operating condition, and that all parts of the 
car body shall be kept in good repair. 

“3. Keep in operation upon all lines at all times a sufficient 
number of cars in good condition so that there shall be no interrup- 
tion of the schedules in effect because of insufficient or faulty equip- 
ment. 

“4. Make such rearrangement of its distribution system that 
power may be supplied to what is known as the ‘Belt’ line in Asbury 
Park at such times as it may be necessary to shut the current off of 
any other division of the system on account of trouble in connection 
with the overhead line. 

“S. Beginning with January 1, 1919, furnish the Board with 
monthly statements containing information relative to any condi- 
tions developing at its power plant resulting in interruption of five 
minutes or more to any of the service furnished by said power plant. 
Such information shall indicate the cause of the interruption; the 
duration of the period of interruption, the time of day at which it 
occurred, the class of the service affected thereby and the remedy 
applied by the company. 

“6. Beginning January 1, 1919, furnish the Board with monthly 
statements indicating all interruptions of trolley service of five min- 
utes or more. This statement shall contain information relative to 
the division or line affected, the number of the car or cars delayed, 
the direction in which such cars are operating, the point on the line 
where the interruption in service originated, cause of such interrup- 
tion, the length of duration and time of day of the interruption. 

“7. Beginning with January 1, 1919, furnish the Board with 
monthly statements indicating all Snterruptions of service of five 
minutes or more furnished to the Atlantic Coast Electric Light Com- 
pany. ‘This statement shall contain information relative to the char- 
acter of service affected, the territory affected, the length of duration 
and the time of day of the interruption.” 

Report dated Nov. 29, 1918. Mayor Clarence E. H. Hetrick for 
the city. Mr. Frank Durand and Mr. Robert H. McCarter for the 
companies. Mr. H. C. Eddy, Senior Inspector of Traffic, for the Board. 


In Re Delaware & Atlantic Telegraph and Telephone Co. and the 
North Jersey Telephone Co. Application for approval of lease. The 
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petition set forth that “the Delaware and Atlantic Telegraph and Tele- 
hone Company was the owner of, and operated a certain telephone 
plant, which furnished telephone service to certain subscribers in the 
counties of Warren, Hunterdon and Morris; that the North Jersey 
Telephone Company was authorized by law to engage in the business 
of furnishing telephone service throughout the State of New Jersey, 
and, more particularly, to furnish telephone service in the counties of 
Warren, Hunterdon and Morris; that for their mutual advantage, and 
for the purpose of avoiding duplication. of telephone service, and for 
the more economic telephonic operation of the territory involved, they 
entered into an agreement, on September 11, 1918, whereby the Dela- 
ware and Atlantic Telegraph and Telephone Company leased to the 
North Jersey Telephone Company certain of its telephone exchanges 
and toll plants, and assigned all of its subscribers’ contracts and cer- 
tain other contracts in certain territories in said counties, under the 
terms and conditions more particularly and at length set forth in said 
agreement.” 

The petition requested the approval of said agreement. The ren- 
tal provided for was $2,175 a year during the first five years, and there- 
after at the rate of $2,610 a year, as well as all taxes thereafter levied; 
the lessee to maintain the property and pole lines, make all changes, 
modifications. additions or replacements to the property during the 
term of the lease, which was for twenty-five years. The lessor com- 
pany also assigned, by the lease, all contracts made by lessor with the 
subscribers in the territory, as well as certain other contracts specifi- 
cally referred to. The lease contains provisions for the restoration and 
return of the property to the lessor with all additions and replacements 
made to it by the lessee under the conditions provided in the lease 
upon default of any of the terms and conditions thereof. The value of 
the property, as of the date of the agreement or lease, was claimed to 
be $43,500. 

It was shown at the hearing that the property represented was 
the Washington Exchange in Warren County, and with other lines 
running from the exchange to Flemington and to Hackettstown, and 
a private branch exchange operating in Highbridge; and the president 
of the North Jersey Telephone Co. explained at the hearing that this 
exchange and the lines named was “a part, in fact the first part, cen- 
tral part and key of the whole program started a couple of years ago 
to consolidate the small companies operating in Hunterdon and War- 
ren counties,” and added: “We have progressed as far as getting an 
inventory and appraisal of all of the companies operating in Hunter- 
don and Warren counties, with the exception of two and some other 
small companies, and agreements, tentative agreements were entered 
into with all except three. Some of them, however, one of them par- 
ticularly, we found it necessary at the last minute to revise, so we 
won’t be quite ready on behalf of those companies to present an appli- 
cation for lease or for purchase. But other companies will be coming 
in from time to time in the course of the next month to present peti- 
tions, five or six companies besides this one.” Being asked why it 
would not be better to present all the petitions, so that they be heard 
at one time, the reply was: “This is the key, the most important one, 
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and we find it very desirable to have the action of this Board on this 
petition, we think, before we press the others.” 

The Board, in withholding approval of the lease, said: “It appears 
that the appraised value of the properties leased is greater than the 
true value of the property. The proposed rental to be paid on such a 
value would be excessive, and would consequently reflect in the rates 
to be charged by the North Jersey Telephone Company. The Board 
has no objection to the general plan of the North Jersey Telephone 
Company to take over and operate a number of existing independent 
companies in this territory. Such a plan, when carried out, will result 
in more economic and efficient telephone service in the territory ; but 
it is important that in taking over the properties, either by purchase or 
lease, the values of the properties taken and the terms upon which the 
same are taken, shall not be such as will hereafter reflect in the rates 
to an extent that they will increase them to an unreasonable degree. 
For these reasons we withhold our approval of the lease.” Report 
dated Dec. 3, 1918. Mr. P. H. Burns for the Del. & Atl. Telegraph and 
Telephone mae Mr. J. B. R. Smith for the North Jersey Telephone 
Co. Mr. L. Edward Herrmann for Board of Public Utility Com- 
missioners. 


In Re New Jersey Gas Co. Investigation by the Board on its 
own motion of the question “whether the Company furnishes saie, 
adequate and proper service, and keeps and maintains its property and 


equipment in such condition as will enable it to do so.” Upon receipt 
of numerous complaints the matter was taken up informally and a 
hearing had. Subsequently the Board called formally upon its own 
initiative a hearing, which was held at the State House in Trenton, 
and in its report found as follows: 

“From the testimony it appears there were interruptions to the 
service of the New Jersey Gas Company at different times, and that 
the Company claims the shut downs were due to delayed deliveries of 
coal or oil. While it appeared that for a time there were embargoes 
on shipments of coal and oi] such embargoes were not in effect at the 
time of the hearing. It appeared furthermore that the Company was 
not keeping any reasonable reserve supply of these materials on hand, 
but was dependent for operation upon deliveries of comparatively 
small quantities frequently ordered. The explanation of this given 
by the Company was that its financial condition has been such that it 
had no credit, and that without available funds it could not pay cash 
for materials to an extent which would enable it to keep reserve sup- 
plies on hand. The Board has granted the New Jersey Gas Company 
two increases in its rates. The last increase was allowed on Sept. 1%. 
1918, upon which date the Board stated that it would permit the Com- 
pany to make a service charge to each customer served through a three 
or five light meter of 25 cents per month, and in addition a charge of 
$1.65 net per thousand cubic feet. The Company is not before the 
Board asking for a higher rate, and the statement was made by the 
Vice-President of the Company that the application of the rate fixed 
in September will enable the Company to discharge past indebtedness 
and obtain a financial standing. 
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“Failure of a public utility to keep in stock ample reserve supplies 
of materials essential for operation can only be tolerated when it 
clearly appears that the conditions are such as to make it impracti- 
cable for the Company to obtain such supplies. If there are such con- 
ditions, and the Company is to continue its corporate existence and 
management, it is important that this Board should be kept continu- 
ously informed as to the supplies ordered and in transit, so that if at 
any time, there appears to be a chance of interruption of service be- 
cause of delayed deliveries extra effort may be made to prevent or 
shorten such delays. The New Jersey Gas Company supplies many 
people who reside or are engaged in business in a number of different 
municipalities. Discontinuance of service by such a Company results 
in great public inconvenience, and, in the case of industrial establish- 
ments, financial loss.” 

An order was made as follows: “1. The New Jersey Gas Com- 
pany to keep in stock at all times at its plant used for the generation 
of gas at least six cars of soft coal, ten cars of hard coal, and 80,000 
gallons of oil of the grades necessary to enable the Company to pro- 
duce gas which will conform in quality to the standards fixed by this 
Board to be observed and followed by gas companies subject to its 
jurisdiction. 2. To report weekly to the Board the quantities of soft 
and hard coal and of oil in stock, and the quantities of these materials 
ordered but not delivered.” The order to become effective January 1}, 
1919. Report dated Dec. 10, 1918. Mr. Norman Grey and Mr. Theo- 
dore J. Grayson for the Company. Mr. Oscar B. Redrow for Town- 


ship of Mantua and Boroughs of Wenonah and Woodbury Heights. 
Mr. Alex. Beith, pro se. 


STATE v. LENTZ. 





(New Jersey Supreme Court, Nov. 12, 1918). 
Arson— Construction of 124th Section of Crimes Act—Burning of Building “of Another.’’ 
Error to Passaic Quarter Sessions. Argued before Gummere, 
Chief Justice and Justices Swayze and Trenchard. 


Mr. Harry H. Weinberger for Plaintiff in Error. 
Mr. Michael Dunn, Prosecutor of the Pleas, for State. 


GUMMERE, C. J.: The grand jury of Passaic County presented 
an indictment against David Lentz, the plaintiff in error, the fourth 
count of which charges that on the 11th day of June, in the year 1917, 
at the City of Passaic, “he did, with force and arms, a certain building 
of one Louis Goldberg, there situate, feloniously, wilfully and 
maliciously set fire to and burn, contrary to the form of the statute,” 
etc. At the trial the State abandoned the first three counts of the 
indictment, and went to the jury on the fourth, with the result that a 
verdict of guilty was returned against him on the charge therein 
contained. 

The undisputed testimony in the case was that the building 
which the defendant was charged with having burned was owned by 
Louis Goldberg; that Goldberg had rented it to the defendant; and 
that the latter used the lower floor as a liquor saloon, and was the 
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sole occupant thereof at the time when the burning occurred. The 
principal question, therefore, which is presented for consideration by 
the writ of error is whether, under these facts, the defendant can be 
legally convicted of burning “a certain building of Louis Goldberg.” 

The indictment purports to charge the offense struck at by the 
124th section of our present Crimes Act (Comp. Stat., p. 1786), which 
declares that “Any person who shall wilfully or maliciously burn or 
cause to be burned any barn, stable, or other building of another, not 
a parcel of a dwelling house . . . shall be guilty of a high misde- 
meanor ;” and the answer to the question depends upon whether this 
building which was owned by Goldberg, but which was in the exclu- 
sive possession of the defendant, was the building “of another” within 
the meaning of the statute. 

The 123d section of the Act declares that any person who shall 
wilfully or maliciously burn or cause to be burned the dwelling- 
house “of another” shall be guilty of arson. The 125th section 
provides that any person who shall wilfully or maliciously set fire 
to any of the buildings “of another.” which are designated in the 
123d and 124th sections of the Act, with intent to burn the same, shall 
be guilty of a misdemeanor. These three sections appear in the 
Revision of the Crimes Act of 1846 (R. S., p. 265) and have remained 
in the statute ever since, practically unaltered. 

In 1859 the Supreme Court had before it a case which presented 
the exact question now under discussion. State v. Fish, 27 N. J. L. 
233. The indictment in that case charged the defendant with burn- 
ing the barn of John Dunn, not parcel of a dwelling-house. The 
proofs showed that the title to the building was in Dunn, but that 
the defendant was in the exclusive possession of it. The Court held 
that the crime of arson does not depend upon the question of title, 
but of possession: that is to say, it is a crime committed against the 
person in the actual and immediate possession of the dwelling house, 
without regard to the ownership thereof; and that, therefore, a per- 
son who sets fire to a dwelling house, of which he himself is the occu- 
pant, is not guilty of burning the dwelling house “of another” within 
the meaning of Sec. 30 (now Sec. 123) of the Crimes Act. The Court 
then pointed out that the third of these sections, which made punish- 
able an attempt to burn the dwelling house of another (as well as 
attempts to burn buildings not used as dwellings) must also be 
construed as referring to the possession rather than to the ownership 
of the building; and considered that, as the three sections were sub- 
stantially parts of one and the same enactment, the words “of another” 
contained in the present 124th sectidn must be given the same mean- 
ing as that attributed to them in the other sections, that is, they must 
be held to refer to the possession rather than to the ownership of the 
building. Having reached this conclusion the Court suggested that 
the omission from the statute of any provision punishing a person 
for wilfully and maliciously burning a building of which he was in 
possession, but the ownership of which was in another, presented a 
situation which apparently called for action by the Legislature. 

The opinion was promulgated at the February term, 1859, the 
Legislature then being in session, and almost immediately the pres- 
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ent 126th and 127th sections were engrafted upon the statute, and 
have remained a part thereof ever since, without any change that is 
material to the question before us. The first of these sections makes 
any person who shall wilfully or maliciously set fire to any build- 
ing, etc., with intent to defraud an insurance company, whether the 
building be the property of the offender, or of any other person, 
guilty of a misdemeanor. The second section declares that any per- 
son who shall wilfully and maliciously set fire to or burn any dwelling- 
house, shop, etc., of another, in his (the offender’s) possession, with 
intent to defraud any person whatever, shall also be guilty of a mis- 
demeanor. Pamph. Laws, 1859, p. 367. 

The correctness of the construction put upon this section of the 
statute in the case of State v. Fish, supra, has never since been 
challenged, and, after so many years, must be accepted as binding 
on this Court; and this is particularly so in view of the fact that it 
was immediately acceded to by the Legislature as a sound exposition 
of the law, and action taken by that body upon that theory. 

The testimony produced on the part of the State, if believed, 
shows that the offense of which the defendant was really guilty was 
that made criminal by the Supplement of 1859, namely, the burning 
of a building owned by another, which was in his possession, with 
intent to defraud an insurance company that had issued a policy 
upon chattels belonging to him and contained in his saloon; and 
not that set forth in the present 124th section of the Crimes Act. 

The conviction of the defendant of the offense charged against 
him in the indictment being entirely unsupported by the proofs in 
the cause, the judgment under review must be reversed; for it is 
elementary law that the defendant in a criminal case is entitled to an 
acquittal unless the proofs submitted satisfy the jury beyond a rea- 
sonable doubt that he is guilty of the specific violation of the law 
laid against him by the grand jury in its indictment. 





LINDABURY v. TOWNSHIP OF CLINTON. 





(Before Mr. Justice Trenchard, of the N. J. Supreme Court). 
Local Option Law—Notice of General Election Not Embracing Notice of Referendum on 
Local Option— Advertising Requirements—Construction of Act. 

Alvah Lindabury et al., Petitioner, against the Township of 
Clinton, in the County of Hunterdon, Respondent. On petition, etc. 
Heard before Justice Trenchard, pursuant to section 25, Chapter 2, 
P. L. 1918. 


Mr. H. B. Herr for Petitioners. 
Mr. Paul A. Queen for Township of Clinton. 


Mr. George S. Hobart and Mr. William C. Gebhardt for certain 
Intervenors. 


TRENCHARD, J.: This is a proceeding contesting the validity 
of an election held at the general election November 5, 1918, to deter- 
mine whether the sale of intoxicating liquors as a beverage shall be 
prohibited in the Township of Clinton, in the County of Hunterdon, 
pursuant to Chap. 2, P. L. 1918, known as the Local Option Act. 
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Among others, the following matters of fact are stipulated in 
writing: a ey 

(a) Notice of the general election to be held in said municipality 
on November 5, 1918, was duly published and posted in accordance 
with the provisions of the General Election Law. Said notice con- 
tained no reference to the question as to the sale of intoxicating liquor 
in said municipality, which was voted upon therein at said general 
election. 

(b) Sample ballots were mailed to every registered voter of said 
municipality, in the manner and at the time required by the General 
Election Law. Said sample ballots contained therein the question, 
“Shall the sale of intoxicating liquor as a beverage in the Township 
of Clinton be prohibited ?” together with the form of bracket for voting 
“Yes” or “No,” and the “Instructions to Voters,” as specified in said 
Chapter 2. 

(c) The official ballot used at said election on November 5, 1918, 
was a true copy of said sample ballot. 

(d) At said election on November 5, 1918, 442 votes were cast on 
the above question, of which 228 votes were in favor of the prohibition 
of the sale of intoxicating liquor as a beverage in said municipality 
and 214 were against said prohibition. 

(e) At said election of 1918 the total number of voters on the reg- 
istry list was 643; the total number of legal ballots cast thereat was 
503. 
(f) The total number of votes for candidates at said election of 
1918 was as follows: United States Senator (full term), 455; United 
States Senator (to fill vacancy), 455; Member of Congress, 452; State 
Senator, 476; Assembly, 453; County Freeholder, 463. 

(g) At the general election of 1917 the total number of voters on 
the registry list was 649; the total number of legal ballots cast thereat 
was 471. 

(h) The total number of votes for candidates at said election of 
1917 was as follows: Sheriff, 451; Assembly, 482; County Freeholder, 
457 ; Coroner, 308. 

First, it is contended that the election should be set aside because 
of the failure to advertise that the question was to be submitted at the 
general election. 1 think that contention unsound. 

It is to be noted that there is no provision of the Local Option 
Act requiring such advertisement when the question is to be voted 
upon at the general election. « 

There are, of course, explicit provisions for advertisement in the 
case of a special election (Sec. 6), and in Reed v. Township of Inde- 
pendence (November 18, 1918, opinion by Minturn, J.) a special elec- 
tion was set aside for want of the advertisement provided for in the 
statute. But when, as here, an election on the question specified is to 
be held at the general election in November (that is, in those cases 
when the petition was signed by not less than twenty per cent. nor 
more than thirty per cent. of the legal voters) the Local Option Act 
itself does not require any advertisement that the question is to be 
submitted. Possibly the reason for that is that in the case of a general 
election the county clerk is required to furnish sample ballots to the 
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municipal clerk to be mailed by the Board of Registry and Election 
to each registered voter on or before noon of the Wednesday preced- 
ing election day (P. L. 1914, p. 194). The question or questions which 
are to be voted on in any particular municipality are, of course, in- 
cluded on this sample ballot, and this may have been regarded by the 
Legislature as ample notice of the fact that such question is to be 
voted on. 

The petitioners, however, seem to contend that in case, as here, 
the question is to be voted upon at the general election, advertisement 
is required by Sec. 7 of the General Election Law (C. S. p. 2074). 
With respect to that contention it is to be observed that such section 
does not in terms so provide. But assuming, without deciding that, 
by construction, that section requires the municipal clerk to advertise 
a referendum which is to be held at the general election, nevertheless 
[ think such election should not be set aside when it appears, as here, 
that there has been a full and fair expression of the voters. 

A case in point is Fletcher v. Collingswood, 59 Atl. 90. The 
question was the validity of an election by which a majority of the 
voters of the municipality authorized the issue of bonds for the con- 
struction of streets and sewers. The election was held at the same 
time and place as the annual election for Borough officers; notice 
of the time and place of the annual election was given as required 
by the election law. There were 599 registered voters, of whom 438 
voted for officers, 426 voted on bonds for streets and 427 on sewers, 
of whom 236 voted in favor of the bonds for streets and 237 in favor 
of the sewers. Notices of the election upon the issue of bonds for 
streets and the construction of sewers were given, except that they 
failed to designate the place in the Borough where the election was 
to be held. The Court pointed out that, as the election was held on 
the day fixed by law for the annual Borough election (the second 
Tuesday in March) the voters must be presumed to know that the 
election was to be held on that date. In discussing the point that 
the vote for the bonds and the sewers was on a separate ballot instead 
if on the official ballot, the Court said: 

“The will of the voters, if there has been a full and fair expres- 
sion of opinion, cannot be thwarted by the error of those who attended 
to printing the ballots. In this case a clear majority of all who voted 
for Borough officers voted also in favor of the bonds and the sewers. 
That fact demonstrates that there was a full and fair expression of 
opinion in favor of both propositions.” 

In Winters y. Warmolts, 70 N. J. L. 615, the City Clerk in publish- 
ing the notice of an annual election for aldermen in the City of Pater- 
son failed to make any mention at all of one of the offices (that is, for 
the so-called “short term”) that was to be filled. Notwithstanding 
this failure to advertise, as required by Section 7 of the General 
Election Law, the Court sustained the election on the ground that it 
appeared from the pleadings that there was a “full and fair election,” 
saying: “Its results, therefore, cannot be ignored by reason of the 
failure of the clerk to give the statutory notice.” (P. 618). 

In Brown v. Street Lighting District, 70 N. J. L. 762, the Town- 
ship Clerk failed to put up notices of the election, the time, place and 
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purpose of which were fixed by the statute under which the vote 
was to be taken. The statute required that notice be set up at least 
ten days before the election, but the clerk put up the notices only 
three days before the election. Iwo hundred and ten votes were cast, 
of which 150 were in favor of an appropriation for a certain amount 
and 60 in favor of a certain smaller amount. The argument against 
the validity of the election was based solely on the failure to set up 
the notice 10 days in advance. It appeared that there was a very 
full vote at the election. ‘he Court of Errors and Appeals affirmed 
the judgment of the Supreme Court sustaining the election. Speaking 
for the Court Mr. Justice Pitney said: 

“The rule to be derived from a review of the authorities is that 
where the time, place and purpose of an election are fixed by public 
law, all voters must take notice thereof, and such an election, if held, 
is not invalid because no special notice was given nor proclamation 
made; certainly not if it appear that there has been a fair expression 
of the will of the voters. Special notice, where prescribed by statute, 
is intended for the purpose of greater publicity ; but the right to hold 
the election comes from the statute and not from the official notice. 
. . . The question here is whether, in face of the fact that the will 
of the people has been fairly expressed, the election must be held 
void by reason of the mere failure to give in due season the statutory 
notice. In our view, in this as in all cases of stated public elections, 
the requirement of notice is directory, intended to insure that knowl- 
edge of the approaching event shall be brought home to all the voters, 
but not essential to the validity of the election.” 

So in this present case, even if the General Election law requires 
notice of the Local Option referendum at a general election to be 
published, the failure to do so does not invalidate the result of the 
election when it appears that there has been a full and fair expression 
of the popular will, and | think that fact appears from the number of 
voters who voted upon the question presented. As pointed out in the 
Brown case, the purpose of a published notice is to insure that knowl- 
edge of the event be brought home to the voters. In the present case, 
not only was such knowledge brought home to them (as shown by 
the number of votes that were cast on the question), but it also 
appears that the sample ballots mailed to all the voters contained 
the question, and hence all voters who took the trouble to examine 
their sample ballots had actual knowledge of the fact that there was 
to be such a referendum at the general election. 

The principle of the Brown case has been followed in Attorney 
General v. Belleville, 81 N. J. L. 200, where an election was sustained 
in the face of serious error in the form of the ballot on the question 
relating to the incorporation of the town, when it appeared that there 
was a full and fair expression of the voters; and in d’Espard v. Essex 
Falls, $4 N. J. L. 181, where the ballot which called for an expression 
of the voters as to the issue of bonds for certain public purposes was 
a separate ballot, notwithstanding that the general election law 
required that such question be printed at the foot of the general 
election ballot; and where the notice required by the statute for 
the holding of a special election on the question was not given, and 
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the statutory notice required for the holding of a general election 
was given. 
Secondly, it is contended that the result is controlled by the 
fact that only a plurality of the votes cast at the election was in 
favor of prohibition. But that is not so. Section 16 of the Act 
expressly provides that the result of any election thereunder shall 
be determined by a majority “of the votes cast on the question sub- 
mitted.” 
I have thus dealt with the only questions argued. [| have not 
considered and do not decide any other question. 
The election under review will be affirmed. 





JOHNSON v. CARTY. 


Bergen County Circuit Court, December, 191%) 
Primary Election— Filing Statement of Expenses—Jurat—Kule to Show Cause— Effect of 
Order of Common Pleas. 
Application of Charles S. Johnson for the revocation of certificates 
of nomination issued to Cornelius V. Carty at the Primary Election 


held in the Borough of East Rutherford, Bergen County, on Sept. 
24, 191%. 


Mr. Otto J. Strasser for Contestant. 
Mr. Wendell J. Wright for Incumbent. 


CUTLER, J.: ‘The contestant and incumbent were candidates 
for the office of Collector of Taxes in the Borough of East Ruther- 
ford at the primary election held on September 24th last. It was 
not a party contest, for both these gentlemen were candidates on the 
Republican ticket as well as on the Democratic ticket. The incum- 
bent received more votes for this office in the Republican party ballot 
box than did the contestant, and he also received more votes for this 
office in the Democratic party ballot box than did the contestant. The 
contestant, however, received one vote in the Socialist party ballot 
box, while the incumbent received no votes in the ballot box of that 
party. 

The incumbent thus became the candidate of both the Republi- 
can and Democratic parties in that Borough for the office of Collector. 
On the tenth day after the primary election the contestant, who was 
the defeated candidate on both the Republican and Democratic tickets 
for this office, availed himself of the provisions of the 53d Section of 
Chapter 184 of the Laws of 1918, entitled, “A further supplement 
to an Act entitled, ‘An Act to regulate elections (Revision of 1898),’ 
approved April 4th, 1898,” which further supplement was approved 
March 4th, 1918, and filed his petition in the Circuit Court of this 
county, alleging, among other things, “that the said Cornelius V. 
Carty failed to file affidavits in the form required by the aforesaid 
statute, either as such campaign manager or such candidate for the 
office of Collector, but in place thereof and for the purpose of evading 
the provisions of the law, the said Cornelius V. Carty filed a ‘State- 
ment of Primary Expenses;’” that the said Carty had designated 
himself as his manager; said contestant praying the Court that it will 
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make an order that the said Cornelius V. Carty show cause before 
this Court “why the certificates of nomination as candidate for the 
office of Collector of the Borough of East Rutherford for both the 
Republican and Democratic parties which were heretofore issued 
to him, should not be revoked and declared null and void as pro- 
vided by Section 48 of the aforesaid Act.” 

Justice Parker, to whom the petition was presented, granted a 
rule to show cause returnable on October 14, 1918. This rule was 
served on the incumbent, who availed himself of the provisions of 
the 26th Section of the same Act and applied to the Court of Com- 
mon Pleas of this County praying “that an order may be made per- 
mitting him to file a statement of receipts and expenses in conformity 
with the aforesaid Section 23 of Chapter 184, P. L. 1918, as of Sep- 
tember 21st, 1918,” and the Court of Common Pleas, under the 
authority of the said 26th Section of the Act in question, made its 
order on October 18, 1918, that the incumbent “individually and as 
campaign manager of himself be, and he hereby is, permitted to file 
a statement in conformity with Section 23 of Chapter 184, P. L. 1918, 
as of September 21st, 1918, and the Clerk of the Borough of East 
Rutherford in the County of Bergen is hereby authorized and directed 
to accept such statement and file the same in his office as of Sep- 
tember 21st, 1918.” 

Within a few days after the signing of this last-mentioned order, 
a statement complying with the provisions of said Section 23 of this 
Act, sworn to by the incumbent, was filed with said Borough Clerk. 
The rule to show cause was finally referred by Justice Parker to 
Judge Cutler, who heard the same on December 6, 1918. At this 
hearing it was admitted that the said incumbent did not file with the 
Borough Clerk prior to the said primary election the statement and 
affidavits in the form required by Section 23 of said Chapter 184, 
of the Laws of 1918; but the incumbent contended that this error 
was corrected by the order made by the Court of Common Pleas 
authorizing the filing of the proper statement as of time, which 
statement was, after the making of said order, duly filed, and prior 
to this hearing, and also that the circumstances of this case were such 
that it would be unjust that the incumbent should forfeit his nomina- 
tion, and that this Court should hold under the provisions of the 
49th Section of this same Act that the nomination of the incumbent 
should not, by reason of the offense complained of, be void. 

It was evidently the intention of the Legislature by this supple- 
ment to make elections free from 4orrupt practices, and in order to 
accomplish this, Section 23 of the Act provided, among other things, 
that on the Friday or Saturday previous to a primary election, an 
itemized statement of the moneys and other things of value received 
and disbursed as particularly described and duly verified by the cam- 
paign manager of the candidate, and by the candidate, be filed as 
directed by the terms of this Act. To insure that the provisions of 
this Act be complied with, the 48th Section of the Act provides, 
among other things, that “If any candidate for nomination . . . or 
the campaign manager of any such candidate, shall fail to file any 
statement required by this Act to be filed at the time, place and in 
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the manner required by this Act, and duly verified as herein required, 
or shall file any false statement, the nomination or election of such 
candidate, if nominated or elected at the primary or other election 
concerning which such statement shall have been filed, shall be null 
and void.” 

If this section of the Act was not modified by other provisions 
of the same Act, there could be no question but that this Court would 
be obliged to grant the prayer of the contestant; but the Legislature 
in the following section (49 of this Act) provides: “When, upon the 
trial. . . for the purpose of securing a determination that any nomi- 
nation . . . is null and void, it shall appear from the evidence . 
that any act or omission of any candidate complained of arose from 
accidental miscalculation or from some other reasonable cause of like 
nature, and in any case did not arise from any want of good faith, and 
under the circumstances it seems to the Court or Supreme Court 
Justice to be unjust that the candidate shall forfeit his nomination, 
position or office, then the nomination or election of such candidate 
shall not by reason of such offense complained of be void.” In other 
words, not every violation of this Act when the offense complained 
of did not arise from any want of good faith shall cause a nomination 
to be void. 

In this instance the incumbent went to the Borough Clerk within 
the designated time prior to the primary election for the purpose of 
making out and filing the required statement, and was given by such 
clerk, as the paper to be filed, a printed form entitled “Statement of 
Primary Expenses,” which he filled out and verified by his affidavit, 
designating himself as treasurer of his committee, and by his indi- 
vidual affidavit sworn to before such clerk and which he left with the 
clerk. By this statement it appears that he had neither received any 
money nor expended any money as such candidate, but the statement 
and affidavits did not comply with the provisions of the 2%d section 
of this Act. Two or three days after the incumbent had filed this 
statement with the Borough Clerk, at the request or on the sugges- 
tion of this clerk, he filled out, or had filled out and signed, a like state- 
ment, and verified it in the same way and manner he did the first one. 

The word “Republican” appears at the top of the page of this last 
statement above the printed matter. The jurat to these last affidavits 
is dated September 21, 1918, although it is admitted that they were not 
sworn to until September 23. It does not appear that the incumbent 
had anything to do with the filling in of these dates, or that he re- 
quested that the jurats should be ante-dated or knew of it. The word 
“Democrat” appears at the top of the first statement filed, above the 
printed matter. The Borough Clerk thinks that the word was not on 
the paper when it was filed with him. It does not appear how or when 
it was placed there. On the back of these statements is printed an 
affidavit to be made by a candidate after the election, which form has 
been filled out and signed by the incumbent, and one of them sworn 
to, but it does not appear from the evidence when it was done, 
although the jurat is dated September 25, 1918. 

While ignorance of the law is no excuse for the failure of the 
incumbent to do what he was required to do as such candidate, still, 
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under the provisions of this particular Act, it is made the duty of the 
Court to determine whether the act or omission complained of arose 
from want of good faith on the part of the incumbent, and whether 
under the circumstances it seems unjust that the candidate should 
forfeit his nomination. There is no evidence that the incumbent en- 
deavored to evade the law (the blank used by him was the form used 
by candidates for office the previous year), or that he acted in bad 
faith, or that the statements and affidavits are untrue. There has 
been some testimony in reference to a conference between the bor- 
ough clerks of the county and the County Clerk as to how this pri- 
mary election should be conducted under the law of 1918, but it is 
entirely immaterial what was done or said at this meeting, for it does 
not appear that the incumbent was present or had any knowledge of 
the conclusions reached, and this evidence cannot, therefore, be con- 
sidered by the Court in arriving at its decision in this case. Neither 
can the evidence that many other candidates in the Borough used the 
same blank be considered by the Court. As the offense complained of 
was an unintentional violation of the law and did not arise from any 
want of good faith, under the circumstances it seems unjust that the 
incumbent should forfeit the nomination when he had been selected 
as the candidate for this office by both the Republican and Democratic 
parties. 

But the determination of this matter does not depend upon the 
conclusions reached under the provision of the 49th Section of this 
Act, for the incumbent also relies upon the aforesaid order of the 
Court of Common Pleas of the County of Bergen. That Court had 
authority under Section 26 of this Act, which provides, among other 
things: “In case any statement required by this Act to be filed by or 
on behalf of any candidate has not been filed within the time herein 
limited, or in case such statement or the affidavit verifying the same 
contains an error or false recital, such candidate, or his campaign 
manager, may apply to a Justice of the Supreme Court . . . orto 
a Judge of the Court of Common Pleas of the county in which such 
statement is filed, or required to be filed, if such statement is required 
to be filed with the County Clerk of any county, or with any public 
officer within any county. If it shall appear to said Justice or Judge 
that the failure to file such statement within such time, or the inac- 
curacy or false recital contained therein, or in the affidavit thereto 
annexed, was due . . . or by any other reasonable cause not 
involving gross negligence on the part of such candidate or his man- 
ager, or wilful intention to violate any provisions of this Act, such 
Justice or Judge may make an order permitting such statement to be 
filed as of time, or permitting an amendment of such statement of 
affidavit,” to make this order at any time prior to the hearing upon 
this rule to show cause (whether the Common Pleas would have this 
authority after such hearing is not before the Court for decision at this 
time), and the fact that the incumbent did not make his application to 
the Common Pleas until after the rule to show cause had been granted, 
does not prevent this Court from taking due notice of the order of that 
Court. This Court has no authority to review the decision of the Com- 
mon Pleas, but must consider this matter as presented upon the hear- 
ing of this rule to show cause. 
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The incumbent having filed his statement complying with the 
provisions of this Section 23, Chapter 184, P. L. 1918, by authority of 
the order of the Court of Common Pleas, is in the same position as if 
such statement had been filed by him on the day directed by this Act. 
| have therefore reached the conclusion that the nomination of the 
incumbent is not null and void, and the petition of the contestant 
should be dismissed. 





IN Re WILL OF PONTI. 


(Hudson Orphans’ Court ,Jan 10, 1919). 


Will—Testamentary Capacity—A me and Rational Will, Although Husband Not a 
egatee. 


In the matter of the Estate of Tranquilla Ponti, deceased. Pro- 
bate of will. Appeal from Surrogate. On petition of appeal. 


Mr. Dante Rivetti for Petitioner. 


Mr. Casimiro Scoppettone for Respondent. 


DOHERTY, J., (orally): This is a hearing of an appeal from 
the order of the Surrogate of this county admitting to probate the 
will of Tranquilla Ponti, and the issue tendered is that of the testa- 
mentary capacity of the testatrix, and specifically her mental unsound- 
ness at the time the instrument was executed. 

The will, according to the proof of the formalities at the time of 


its execution, was executed in due legal form. The appellant, to 
controvert the presumption of sanity, which the law credits to the 
testatrix, has offered evidence which shows beyond doubt that the 
testatrix during her later days showed marked eccentricities and 
erraticisms in the way of choosing a seclusive and unsociable course 
of existence, and this testimony is fortified by other proof that in her 
relations to her husband she was quarrelsome and disagreeable, and 
I am satisfied that her nature was peevish, quarrelsome and irascible. 
There is no proof, however, before me that these mannerisms and 
peculiarities were engendered by any such mental disease or defect 
as would discredit her testamentary capacity. 

The rule is, beyond doubt, that testamentary capacity is shown 
where it appears that the testator had a full and intelligent con- 
sciousness of the nature of the act in which he is engaged, a knowl- 
edge and comprehension of the property which he possesses and the 
understanding of the disposition to be made of it and of the persons 
who are to participate in the distribution of the estate, and who by 
ties of blood or friendship are the natural objects of the testator’s 
bounty. 

In the present case the evidence is that this testatrix, with com- 
plete design, journeyed to Newark to consult Mr. Scoppettone, who 
had previously acted as her legal adviser; that she disclosed to him 
that it was her intention to execute a will and gave him explicit in- 
structions for its preparation. That there was an intelligence and 
continuity of intention is shown by the fact that the will was not 
ready for execution until several days later, when she returned to Mr. 
Scoppettone’s office and, after making known to her the contents of 








54 THE NEW JERSEY LAW JOURNAL. 


the will which expressed her testamentary desire as communicated to 
him, she assented to the same provisions which he had originally 
dictated. ‘The will itself is singularly just, and natural, and rational 
in its provisions. It shows that the testatrix realized that her estate 
was entirely personal in its nature and that her interest in the real 
estate formerly owned by herself and her husband, and which had 
previously been foreclosed, was terminated. It shows that she rea- 
lized that her chief object of bounty was her minor daughter, eleven 
years old, who is by age and by circumstances of dependency de- 
scribed in the will; and her provision was that her property should 
be cared for by her sister for the benefit of this child until the attain- 
ment of majority, when the estate was to be turned over to her. 

The sister, who was selected as trustee and executrix, was her 
nearest relative in point of residence, she residing at Phillipsburg, 
New Jersey, while her other relatives, (two brothers), were absentees 
from the State, one living in Italy and the other in South America. 
It is also shown, and uncontradicted, that after the first consultation 
with Mr. Scoppettone, and before the execution of the will she visited 
her sister, explaining to her her testamentary purpose and securing 
from her assent to act as trustee for the child. 

After the provision for the child’s maintenance and participation 
in the estate, the will directs that in the event of the child’s death 
antecedent to that of the testatrix, or in the event of her death without 
issue, the property was then to be divided equally between the next 
nearest kindred of the testatrix. 

The only unusual circumstance attending this testamentary act 
was her failure to recognize any obligation to consider her husband in 
the bestowal of her bounty, and the proof before me is that they were 
estranged for about a year before the execution of the will, and that 
she was most inexorable in her resentment of his conduct, which she 
described to a mutual friend as being brutal and cruel. The husband 
has been produced as a witness and testifies that from the time of his 
departure from her he did not maintain her or the child, although 
there is evidence that he made a surreptitious offer to the landlord to 
pay the rent upon the failure or inability of the wife to do so. 

I find that the testimony offered by the appellant does not over- 
come the presumption of sanity, nor is it sufficient to impute to the 
testatrix any such lack of mental or intellectual capacity as would 
preclude her from making a will at the time she did, and I shall accord- 
ingly direct a dismissal of this appeal, and the appellant will have an 
exception. 





BUONFIGLIO v. NEUMANN & CO. 


(N. J. Supreme Court, Hudson Circuit, December, 1918). 
Workmen’s Compensation-—Infant—Common Law Remedy Remains—Negligence— Master 
and Servant. 
Case of Felice Buonfiglio against R. Neumann & Co. Action 
for loss of services of son. 


The question involved in this case was whether the new Work- 
men’s Compensation law excludes the common law remedy of the 
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father for damages for the loss of the services of his son during his 
son’s minority. A small Italian boy had been injured while sweeping 
the nails and dust near a fly-wheel. He brought action under the 
Compensation law, and was awarded $800 in weekly installments. 
The father then brought suit under the old English law before Judge 
Speer and a jury in the Hudson Circuit of the Supreme Court, and 
recovered a verdict of $1,500. 


Mr. Edward Stover for Plaintiff. 
Messrs. Kalisch & Kalisch for Defendants. 


At the end of the opening address of counsel for the plaintiff, 
counsel for the defendant moved for a nonsuit on the statement of 
the plaintiff’s counsel. The Court said: 

SPEER, J.: I deny that motion upon the intimation of the 
opinion of the Court of Errors and Appeals in the case of Tonsilito 
v. New York Central and Hudson River Railroad Company, reported 
in 87 New Jersey Law at page 651. The question involved is purely 
one of the construction to be placed upon a State statute, and has 
no connection whatever with the question which was decided by 
the Supreme Court of the United States in the case bearing the same 
title and reported in the 244th U. S. Report, at pages 360 and 362 in 
the Supreme Court Reporters’ edition. In the opinion of the Court of 
Errors and Appeals in our State, pronounced in that case, they held 
that in a suit by the father to recover damages sustained by reason 
of the injury to the infant plaintiff, the Federal Employers’ Liability 
Act does not by its terms extend to the common-law right of the 
father, and that in the absence of a clear legislative intent to so apply 
it the common-law right of recovery in the father subsists. 

I think that at least a decent respect for the opinion of the Court 
of Errors and Appeals in this State requires me sitting in the Circuit 
to hold that in the construction of a State statute the opinion of the 
Court of Appeals to the effect that where a statute does not by its 
terms extend to the common-law right of the father, and does not 
evince a clear legislative intent to so apply it, the common-law right 
of the father must be held by me to subsist. Now I give you an 
objection in the nature of an exception to that ruling, so that through- 
out the case, and whether you make the motion again or not, it may 
be understood that I declare that to be the law of this case and give 
you an objection to it so that you may have a review of it in the 
Court above. 

CHARGE TO THE JURY. 


Gentlemen of the jury: This suit is brought by Felice Buonfiglio 
against R. Neumann & Company, and the complaint that the plaintiff 
makes against the defendant is that on or before April 25th, 1917, 
Gennaro Buonfiglio, who was aged fourteen years, was employed 
by the defendant as a sweeper to sweep nails, dust and other particles 
from the floors of the defendant’s tannery in Hoboken, New Jersey, 
and to make himself generally useful. The tannery was in the pos- 
session and control of and operated by the defendant, and at the tan- 
nery on and before the day which I have mentioned, the 25th of April, 
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1917, the defendant maintained, owned, used, operated and controlled 
a large revolving fan nearby, or on the second floor, to dry skins 
and to create motion of the air, the said fan being propelled, run and 
operated by electricity or other motive power; and the complaint is 
that while the young boy was then and there lawfully in the tannery 
engaged in sweeping the second floor and performing his duties near 
the revolving fan, through the carelessness and negligence of the 
defendant, on that day the boy was struck, hit and cut above the 
wrist of the left arm and his hand was smashed into shreds, so that 
it had to be operated and cut off, and he is deprived of the use of 
his left hand or of his wrist. 

Now, the plaintiff contends that that was carelessness, or what 
is known in the law technically as negligence, and that therefore he 
has a right to recover damages for the loss of service of the son by 
reason of the bereavement of the son of his left hand, and also he 
has a right to recover for the expenditures to which he has been put. 

The carelessness or negligence complained of in the written 
complaint is stated as follows: “That the defendant carelessly and 
negligently supervised, managed and operated the fan; that it did 
not use due and proper care to sufficiently or properly guard or 
protect the fan; that it did not surround the fan with proper screens 
or safety devices or appliances so as to prevent injuries to its employés, 
particularly the minor son Gennaro; that it negligently and carelessly 
left the motor power on and did not shut it off when the fan was not 
in use; that well knowing the said Gennaro Buonfiglio was its minor 
servant and was employed by it in dangerous work, the risks and 
hazards of which were not, by reason of his youth and inexperience, 
so obvious that he could fully appreciate them, it then and there, 
knowing its duty to explain to the servant the dangers of the fan and 
to instruct him how to avoid them, did negligently and wilfully refuse 
and fail to explain the dangers to the servant; that it did not explain 
the said dangers to the minor, and did not put its warning in such 
language that he could understand it; that it failed to exercise reason- 
able care and diligence in selecting fellow servants,” and so on; and 
that by reason thereof and because it failed to exercise reasonable 
care in the adoption of means and appliances to give reasonable safety 
and protection to Gennaro that he lost his hand, and the father, 
therefore, claims the right to recover, as he says, “for the deprivation 
of the services of his son and for the care and treatment and medical 
expenses of Gennaro.” ‘ 

The first thing to be observed is that this boy was a servant of 
the defendant company; in other words, the relation of master and 
servant existed between the company and the boy, and that brings 
us first of all to inquire what duty does a master undertake toward 
a servant when he engages the servant to work for him with respect 
to the tools, machinery, appliances and the place of work? The law 
says the duty of a master to a servant in his employ is to take reason- 
able care and precaution not to subject the servant to other or greater 
dangers than those which are obvious or naturally incident to the 
employment, the risk of which the servant takes by accepting the 
employment. It is the duty of the master to exercise reasonable 
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care to provide a safe place for his servant to work in, for his pro- 
tection from all but the assumed and expected dangers, and this duty 
remains the same where the dangers arise to the servant by reason of 
the adoption or use of a system by which the business of the master 
is performed or conducted. A master is not bound to furnish his 
servant with an absolutely safe place to work in, but is only required 
to use reasonable care in that regard. The master is obliged to use 
reasonable care to furnish the servant with reasonably safe tools, 
> yaad and appliances upon which and with which to perform his 
work. 

Now, the plaintiff has cast upon him the burden of showing in 
this case that the defendant is guilty of one or more of the grounds 
of negligence alleged against him before he is entitled to have any 
verdict at all, and then he must show that that negligence thus 
charged against the defendant was the proximate cause of the injury 
to the boy before he would be entitled to be paid for the damages 
which the plaintiff claims resulted to him from the injury to the boy, 
if the boy suffered any. The second thing to bear in mind is that this 
boy was what is called in law a minor, a person under the age of 
twenty-one years, and the question arises, what is the duty of a 
master who employs a boy to work in a place where there are dangers 
with respect to indicating to the boy the presence of the danger and 
how to avoid it, if the master knows of the existence of such danger 
and the boy does not? 

The law says that where a minor is employed at a dangerous work 
the risks and hazards of which are not, by reason of his youth and 
inexperience, so obvious that he might fully appreciate them, it is 
the duty of the master to explain to such servant the dangers of the 
service and to instruct him how to avoid them. The rule that an 
employé takes upon himself all the risks that are naturally and 
fairly incident to the employment in which he engages is modified 
so far as to require the employer of an infant to explain to him fully 
the hazards and dangers connected with the business and to instruct 
him how to avoid them. A minor assumes the risks of the dangers 
connected with his employment which are obvious, and he cannot 
hold his employer responsible therefor though the latter has failed 
to point out such danger to him. A master is not bound to warn a 
minor servant concerning a danger incident to the operation of the 
machine where there is nothing in the apparatus or in the method of 
its operation that would charge an ordinarily prudent employer 
with notice of such danger. 

The plaintiff in this case alleges three grounds upon which he 
relies before you as being grounds upon which he rests his right of 
recovery. 

The first ground is that the master did not use reasonable care to 
furnish the boy with a fit tool or implement in the nature of a broom 
with which to perform the work that he was set to do. Now, if the 
plaintiff makes out by the greater weight cf evidence that the master 
did not furnish this boy with a fit tool or instrument by way of a 
broom with which to perform his work, and that because he was not 
furnished with such instrument by the master he lost his hand, why 
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then you would be justified in saving that the master was responsible 
for negligence in that particular and to assess his damages. 

The second ground is that he did not furnish him with a fit or 
suitable machine such as reasonable care would have furnished in that 
he did not place upon the machine on the right side of it a guard to 
protect oe boy set there to work against the danger of the machine 
within the —. The law requires that reasonable care in that 
regard 0 or aly shall be exercised bw the master. If the master is shown 
by the greater weig ot of evidence not to have used reasonable care in 
pr otecting the acm ne, why manifestly that would be negligence on 
us part, and 1 $ neglect to furnish a guard for the machine in the 

cise of reasonable care proximately caused the boy’s injury the 

would have a tight to recover on that ground for negligence 


t so shown of course he would not have any right to recover 
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Those are the rules that will govern you in determining whether 
there should be a recovery in this case. If you find that there should, 
and only then, you come to the question of the assessment of damages. 
The first thing to be borne in mind is that the injury claimed is 
for the deprivation of the services of this boy whose left hand, not 
the right, mind you, but the left hand has been taken away in this 
accident. You ask yourself how much would the services of this 
boy in a money sense have been worth to the father if the boy had 
not been deprived of this arm, and you must bear in mind, first of all, 
that the father is entitled under the law to the services and to the 
compensation for the services of the boy during his minority, that is, 
until he reaches the age of twenty-one years, unless he is sooner 
emancipated or given the right to perform his own work and take 
his own wages for it. And, secondly, you must bear in mind that 
the father is obliged to support, educate and maintain that boy and 
to bear the expense of that, and therefore you ask yourselves, in the 
light of those facts, how much in a money sense would the father 
have been advantaged from the services of this boy if he had not 
been injured in the manner that it is claimed he was injured in this 
case, in this accident? There is nothing shown as to expenditures 
on the part of the father for the boy, and consequently the sole item 
that you must admeasure is how much is the father entitled to by 
way of loss of services, if the father is entitled to a verdict. You 
do not allow a father anything at all for pain and suffering which the 
boy underwent. That is a matter with which in this case you have 
nothing whatever to do, because that is the boy’s right of action and 
he must establish his claim to that elsewhere, and has the indubitable 
night to do so; so that in this case you leave that entirely out of the 
consideration and say only how much has the father lost by way of loss 
of service, and when you have arrived at that sum, if you find a 
verdict for the plaintiff, that will represent your verdict. If you do 
not find the defendant to have been proven by the greater weight 
of the evidence to have been negligent, or do find either that the boy 
was contributorily negligent or assumed the risk under the rules 
which I have given you, why then you simply say, “We find for 
the defendant.” 

[ might say this to you, gentlemen, if you should find a verdict 
for the plaintiff at all you must remember that if the boy contributed 
during his life to the father from the earnings the father would get 
so much possibly a week, whereas if you give him anything now he 
gets it all in a lump sum, and therefore the law says you must find 
the present worth, or how much now would the whole amount be 
worth to him, whereas if he had to wait for it he would only get it 
in driblets, so that you must knock off the interest from it and give 
nim what is called in the language of arithmetic the present worth of 
such a sum and not the full amount of it. 





That a tenant cannot claim a constructive eviction by the crea- 
tion of a nuisance on the property until he vacates the premises, is 


held in Weinstein v. Barrasso, 139 Tenn. 593, 202 S. W. 920, annotated 
in L. R. A. 1918D, 1174. 
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THE 1,000,000 ACRE DEED. 


Co the Editor of The Journal: 

Sir: Reterring to the article in 
the Journal of December last upon 
“A Deed for One Million Acres.” 

I think the Jacob Burnet named 
in this deed, of May 21, 1796, was 
a son of William Burnet, Sur- 
geon-General in the Revolution- 
ary army and member of the Con- 
tinental Congress. He was edu- 
cated at Princeton and, in 1776, 
when twenty-six years of age, 
went to Cincinnati, Ohio, to prac- 
tice law. He became a leading 
man of that section and held 
many offices, two of which were 
Judge of the Supreme Court of 
Ohio and member of the United 
States Senate. 

When he went to Cincinnati the 
country was a wilderness, there 
being less than 200 inhabitants 
and only a few log cabins. 
Symmes and his party settled at 
Columbia, which is now a part of 
the city, Nov. 18, 1788, and on 
Dec. 24, 1788, Cincinnati was set- 
tled under the name of Losant- 
ville. The name was changed to 
Cincinnati Jan. 2. 1790, the date 
when Hamilton county was es- 
ablished by proclamation. Sym- 
mes was unable to pay for the 
1,000,000 acres under the 1788 
contract, and in 1794 he received 

patent for about 400,000 acres. 
The actual quantity that passed 

Symmes was 311,682 acres) 

On several occasions 1 have 
found papers recs — in the j place 
f residence of the parties 
forei ign to the land). “At this t 

recall 

A grant of a right to take land 

Western Pennsylvania, record- 
ed in Philadelphia county by way 
f mortgage 


(place 
time 


A contract relative to sale of 
real estate in Kentucky, recorded 
in Philadelphia county, Pa. 

A decree of divorce in Ohio re- 
corded in New Jersey. 

Probably there was no record- 
ing office in Hamilton county in 
1796, and in order to have a pub- 
lic record the parties concluded it 
well to record it in New Jersey. I 
would not be surprised if it were 
found to be recorded (later) in 
the Recorder’s office at Cincin- 
nati. The trip West in those days 
was a hard one, taking at least 30 
days, and the question of loss in 
crossing streams, etc., had to be 
taken into consideration. 

Burnet was the friend of Clay. 
and Howe says: “No man then 
living (1845) had made such an 
impress as he upon the history of 
Ohio end the Northwest.” X. 





NEW JERSEY LEGISLATURE. 


The 143d session of the New 
Jersey Legislature met on Jan. 14, 
the Senate being composed of 14 


Republicans and 6 Democrats 
(one, 2 Republican, missing—Em- 
erson L. Richards, of Atlantic 
county, who vacated his office by 
entry in the U. S. service). 

In the Senate the two officers 
selected were: Senator William 
N. Runyon, of Union, President 
Mr. William H. Albright, of Glou- 
cester county, Secretary. The new 
Senators were: Bright, of Cape 
May: Brown, of Middlesex: 
Smith, of Passaic: Kays, of Sus- 
sex, and Edwards, of Hudson 
The floor leaders of the Senate 
are: Senator Case, Republican; 
Senator Ackerson, of Monmouth. 

The House failed to organize at 
the opening session, standing 30 
to 30 on the following candidates 
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Demoratic candidate, James J. 
McAteer, of Hudson county; Re- 
publican, Arthur N. Pierson, of 
Union county. Up to Feb. Ist 
there was no change in this result, 
and the House stood unorganized. 


SOMB NEW OFFICIALS. 

The new Attorney-General, 
Thomas H. McCran, of Paterson, 
was born in Newark Dec. 2, 1875, 
being now 43 years of age. He 
graduated from Seton Hall Col- 
lege in 1896, studied law with 
Hon. William B. Gourley, of Pat- 
erson, and was admitted as an at- 
torney at the September Term, 
1x99, and as counsellor at the 
March Term, 1911. He soon made 
a specialty of corporation and mu- 
nicipal law. In March, 1907, he 
was appointed city attorney of 
Paterson; in 1909 was elected to 
the Assembly, and served three 
successive terms, in 1912 being 
Speaker. From 1916 to 1918 he 
was State Senator of Passaic 
county, and floor leader in 1917. 

Judge William F. Morrall, of 
East Orange, who succeeds Judge 
Frederic Adams, resigned, as Cir- 
cuit Judge, was until recently the 
wide-awake and extremely effi- 
cient Mayor of East Orange. He 
was born in Brooklyn March 10, 
1877, studied at Princeton Univer- 
sity and the New York University 
Law School, and then in the law 
iffices of Halsey M. Barrett and 
Edward Q. Keasbey, of Newark. 
He was admitted as an attorney 
at the November Term, 1904, and 
as counsellor three years later. In 
1909 he was appointed District 
Court Judge in East Orange. He 
has been for several years a mem- 
ber of the law firm of Raymond, 
Mountain, Van Blarcom & Marsh, 
with offices in Newark. The 
senior member of the firm is D1- 


rector of Streets and Public Im- 
provements of that city, Thomas 
L. Raymond. The appointment is 
said to give perfect satisfaction in 
Newark, where he will probably 
chiefly hold court. 

The new Clerk in Chancery, 
Jesse R. Salmon, of Newark, has 
long heen a stenographer of the 
Courts, and active as a Republi- 
can in Essex county. 





RESIGNATION OF JUDGE ADAMS. 


Circuit Court Judge Frederic 
Adams, of Newark, resigned his 
Judgeship Jan. 13, to take effect 
Jan. 31, and will be entitled to 
one-third of his usual salary for 
life, under Chapter 256 of the 
Laws of 1918, he having served 
for more than fifteen years and be- 
ing over seventy-five years of age. 

This able Judge will be much 
missed by the practicing Bar of 
Essex, for he has been a thor- 
oughly-equipped and admirable 
Judge. His painstaking opinions 
have frequently appeared in the 
Journal, and were always consid- 
ered sound. 





GOVERNOR’S APPOINTMENTS. 


Attorney-General: Ex-Senator 
Thomas F. McCran, of Paterson, 
to succeed John W. Wescott. 

Clerk in Chancery: Jesse R. 


Salmon, of Newark, to succeed 
Robert McAdams. 

District Court Judges: Guy L. 
Fake, of Rutherford, Second Judi- 
cial Dist. of Bergen. reappointed ; 
Frederick K. Mattocks, of Clos- 
ter, Third Judicial Dist. of Ber- 
gen, to succeed Peter W. Stagg. 

Circuit Court Judge: Worrall 
F. Mountain, of East Orange, to 
succeed Frederic Adams, resigned. 

State Highway Commission: 
Robert S. Parsons, of Nutley, to 
succeed Colonel E. A. Stevens, 
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deceased; Samuel A. Haverstick, 
of Trenton, to succeed Ira A. Kip, 
resigned ; Louis B. Duncan, West- 
ville, to succeed George W. F. 
Gaunt, deceased. 

State Board of Tenement House 
Supervision: Henry J. Westbrook, 
Midland Park, Bergen county, to 
succeed Charles A. McCormick, 
resigned. 

State Board of Charities and 
Corrections: Caroline B. Witt- 
penn, Jersey City, to succeed 
Richard Stockton, resigned; 
Lewis Starr, Woodbury, Glouces- 
ter county, to succeed Dr. Wil- 
liam B. Jones, resigned. 

State Board of Conservation 
and Development: Isaac F. Rich- 
ey, Trenton, to succeed Nelson B. 
Gaskill, resigned. 

New Jersey Bridge and Tunnel 
Commission: T. Albeus Adams, 
of Montclair, to succeed Thomas 
N. McCarter, resigned. 

Board of Fish and Game Com- 
mission: Jasper Lynch, of Lake- 
wood, to succeed Harold S. 
Chafey, resigned. 

Judge of the Court of Common 
Pleas, Morris county: Edward K. 
Mills, Morristown, in place of E. 
Bertram Mott, declined to qual- 


iTV. 





SOME STATE NOTES. 


Mr. Egbert Rosecrans, attorney 
at Blairstown, has been engaged 
to audit the accounts of the 
Boards of Freeholders of Warren 
and Sussex counties and the bor- 
oughs of Phillipsburg, Washing- 
ton and Hackettstown. 

Commissioner Thomas L. Ray- 
mond, while not leaving the law 
firm of which he is the head, has 
formed a new insurance firm un- 
der the name of Raymond, Stone 
& Reid, with offices in the Essex 
Building, Newark. 


First Lieutenant Charles R. 
Herr, of the 319th Infantry, son of 
ex-Judge Henry B. Herr, of Flem- 
ington, has been awarded the Dis- 
tinguished Service Cross “for ex- 
traordinary heroism in action in 
the Bois des Ogons, France, Oct. 
4-6, 1918.” He is one of four 
brothers in the service. One of 
them, Lieutenant Wilmer E. 
Herr, was killed in action, the first 
to be killed of the men from Hun- 
terdon county. Another brother 
is Colonel John Herr, and the 
fourth Lieutenant Fred Herr, a 
graduate of West Point. 





SOMERSET BAR ASSOCIATION. 


At the annual meeting of the 
Somerset County Bar Associa- 
tion, held December 16, the fol- 
lowing officers were clected for 
the ensuing year: 

President, Clarence E. Case; 
vice-president, Clarence Garret- 
son; secretary, Mary Steele; 
treasurer, Voorhees Kline; direc- 
tors, Francis J. Blatz, Frederick 
A. Pope. 

The other directors are William 
V. Steele and James L. Griggs. 

Following the meeting a ban- 
quet was served at the Somerset 
Hotel. 





CONCERNING PROFESSIONAL CON- 


DUCT. 

The following questions and an- 
swers appear among those re- 
cently published by the Commit- 
“ee on Professional Ethics of the 
New York County Lawyers’ As- 
sociation : 

Question: A and B do business 
under the firm name of A & B 
although A, the senior partner, 
has not been in active practice 
since 1912, spending most of his 
time in the South where he has 
large business interests which 
take up all his time. 
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He is not financially interested 
except to share in the profits as 
compensation for the use of his 
name. He takes no active part in 
the firm’s cases, knows nothing 
about them and gives no advice. 

Answer: Though law-partner- 
ships are not disapproved in this 
country by professional tradition 
or opinion (see Questions and An- 
swers Nos. 67 and 161), still, in 
the view of the Committee, the 
payment of money for the use of 
1 firm name by practicing lawyers 
is not to be approved, nor 1s it 
proper that such a_ partnership 
should continue, as in the case 
suggested, with a dormant partner 
not participating in the profes- 
sional practice, though he may be 
under legal liability. This prac- 
tice is too apt to beget the evils 
of increased commercialism and 
decreased sense of professional 
responsibility. In the expression 
of this view, the Committee does 
not include cases of partners 
whose active participation has 
been suspended on account of ill- 
health, old age, or temporary ab- 
sence. 

Question: In the opinion of 
the Committee may an attorney, 
who was lawfully employed dur- 
ing peace by a person now an alien 
enemy, disclose, without the con- 
sent of ‘his client, confidential in- 
formation received from the client 
in the course of his former em- 
ployment, upon the demand of the 
Alien Property Custodian or his 
local representative or agent? 

Answer: The Committee does 
not assume to express any opinion 
respecting the proper construc- 
tion of the Trading with the 
Enemy Act, or the constitutional- 
ity of any of its provisions; nor 
can it assume to determine 
whether it was the purpose or in- 
tent of Congress to abrogate the 









privilege of the client (though an 
enemy or ally of enemy), or 
whether the declaration of war 
abrogates such privilege. It is of 
the opinion that the attorney can- 
not waive the privilege, but that 
the primary responsibility of de- 
termining the question of the 
abrogation is upon those charged 
under the law, and under the rules 
and regulations promulgated by 
the President, with the duty of 
administration. It is, conse- 
quently, of the opinion that when 
called upon to disregard the privi- 
lege, the attorney should assert 
it in behalf of his client, whose 
privilege it was; and that he may, 
with propriety, comply with the 
determination of the functionary 
charged with the administration 
of the law and acting under color 
of his office. 

Since the Committee does not 
undertake to decide upon either 
the construction of‘the law or the 
constitutionality of its provisions, 
it is of the opinion that a lawyer 
who believes that the power to 
abrogate the privilege has not 
been delegated to the functionary, 
and who desires in good faith to 
test the validity or interpretation 
of the law by refusing to answer 
and abiding the consequences of 
refusal, may without professional 
impropriety do so. 





OBITUARIES. 


Mr. Danixt H. APPLEGATE. 


Mr. Daniel Herbert Applegate, 
of Red Bank, died suddenly at his 
home in that place on Jan. 12 of 
embolism of the heart. 

Mr. Applegate was the son of 
Grover T. Applegate. He was 
born April 1, 1855, and was, there- 
fore, in his 64th year. After at- 
tending public schools until four- 
teen he became a clerk in the dry- 
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goods trade in Red Bank and New 
Brunswick, and later, for two win- 
ters, a teacher. He then studied 
law with the late Charles H. Traf- 
ford, of Red Bank, and was ad- 
mitted to the Bar at the June 
Term, 1877, and as a counselor 
three years later, since which he 
has practiced law at Red Bank. 
From 1894 to 1897 he had a law 
partner, Mr. James E. Degnan. 
During the eight years from 1891 
to 1897 he was proprietor and edi- 
tor of the “New Jersey Standard,” 
published at Red Bank. He was 
also active in local politics. He 
married, May 12, 1880, Henrietta, 
daughter of the late John P. Con- 
over, of Colt’s Neck, who survives 
him, with two sons, Daniel H. 
Applegate, Jr., and Lieut. Bayard 
C. Applegate, the latter attached 
to the army transport service at 
Hoboken. 


How. Joun L. Conner. 


The death of ex-Judge John L. 
Connet, of Flemington, occurred 
on Jan. 16. He had been out of 
health for over a year past, but 
attended to his practice until 
about three weeks before his 
death. He died from a complica- 
tion of diseases. 

Judge Connet was the son of 
Samuel Connet and Hannah 
(Thompson) Connet, of Bedmin- 
ster township, Somerset county. 
He was born Oct. 10, 1848. From 
the public schools and the private 
tutorship of Rev. Henry P. 
Thompson at Peapack he went to 
Rutgers College, class of 1871. In 
1869 he left college in order to 
teach. Rutgers, however, in 1880 
conferred upon him the degree of 
Bachelor of Arts, and in 1888 that 
of Master of Arts. He studied 
law with the late Judge Richard 
lL. Kuhl at Flemington, and was 
admitted as an attorney at the 


November Term, 1873, and as 
counsellor three years later. In 
April, 1901, he was appointed 
Judge of the Common Pleas for 
Hunterdon county, and was con- 
tinued such by appointments until 
1912. 

Judge Connet was a quiet man, 
careful to a degree, always active 
and in his practice successful. 
Honesty was an unfailing virtue 
in his makeup. He was for 23 
years an elder in the Presbyterian 
church in Flemington, and as 
such exceedingly trusty. 

He was also teacher of a large 
Bible class for years and beloved. 
The Flemington “Democrat-Ad- 
vertiser” very correctly says of his 
work and character: 

“Before Judge Connet began to 
fail he was ever in demand as a 
public orator, and no occasion 
seemed quite complete unless he 
It would be difficult 


had spoken. 
to measure the influence for good 


which he exerted over old and 
voung alike, many looking upon 
him as their ideal of fine man- 
hood. His spirit, which was ever 
young; his knowledge, and love 
for the best in art and literature, 
made him a delightful personality 
with which to come in contact and 
“The charm of his presence was 
felt when he went.’ This simple 
tribute, ‘He certainly was a friend 
to me,’ voiced by many since his 
passing, is indeed most fitting, for 
it was characteristic of him to 
give of himself unstintedly.” 

On October 22, 1879, he mar- 
ried Miss Rose Finch (daughter of 
the late Mr. and Mrs. Hervey C. 
Finch, of Flemington), who sur- 
vives him, with one son, Mr. Dor- 
man T. Connet, of White Plains, 
N. Y., who practices law in New 
York City. Besides his wife and 
son, a brother and two sisters are 
living. 





